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Court rejects use
of receiver to tap
liability insurance

Defending claims against financial institutions

T he highest court in the
state of Ohio has issued a
ruling that may help lia-
bility insurers limit their

exposureto long-tailclaimsagainst
dissolved corporations. The Ohio
Supreme Court ruled in In re All
Cases Against Sager Corp a receiver
may not be appointed as a stand-in
defendant for a dissolved corpora-
tion for the purpose of gaining
access to liability insurance.

Most US states have passed
statutes providing a dissolved firm
can be sued years after dissolution.
As long as it can be sued, its liability
insurers must continue to provide a
defenceandpaysettlementsorjudg-
ments on its behalf. In practice, the
insurers typically defend and pay

indemnity and the continued pres-
enceofthedissolvedcompanyinthe
litigationislargelyaformality.

In many states, however, a time
comes when the dissolved company
can no longer be sued. When that
happens, insurers are insulated
from further exposure. Plaintiffs
havetriedtorestorethismissinglink
inthechainfromclaimanttoinsurer
by petitioning a court to appoint a
receiver who can be sued as a
stand-inforthedissolvedcompany.

Such an attempt was made in the
Sager matter. Sager, incorporated
in Illinois, was dissolved in 1998.
Under Illinois law, it ceased being
amenable to suit in 2003. The Ohio
lower courts found Ohio law justi-
fied the appointment of a receiver
as a stand-in defendant in asbestos
bodily injury suits, thus obligating
Sager’s liability insurers to con-
tinue to defend and pay claims
brought by asbestos claimants.

Reversing the lower courts, the

Ohio Supreme Court concluded
appointment of a receiver was
appropriate only to assist in the
properdistributionofundistributed
assets. Because Sager was no longer
subject to liability, its liability poli-
cies had no value and were not such
assets.Thecourtviewedtheappoint-
ment of a receiver for the purpose of
gaining access to insurance as
authorisation of otherwise prohib-
iteddirectactionsagainstinsurers.

While the decision is controlling
authority only in Ohio, it estab-
lishes an important precedent on
an issue that is unsettled in most
US jurisdictions.

An insurer defending and pay-
ing claims for a defunct insured
may wish to determine whether
the company has formally dis-
solved and, if so, whether the time
for suit has expired under applica-
ble state law. If it has, the insurer
may be able to terminate its expo-
sure to long-tail claims.n

Insurers at a recent seminar
organised by DAC Beachcroft
heard, in the context of claims
against financial institutions, there
is a growing mismatch between the
legal position in the UK on liability
defences, particularly technical
legal defences based on causation
and the position taken by the
Financial Ombudsman Service
(FOS) and the Financial Services
Authority (FSA) on the same issues.

DAC Beachcroft partner Dan
Preddy explained there is a
“regulatory squeeze” on the
position adopted by the courts and
this is creating considerable un-
certainty and will continue to
cause firms and their insurers
problems in the future.

Preddy referred to several high-
profile examples of this mismatch.
In the context of the problems that
arose in relation to the AIG Life Pre-
mier Access Bond, he contrasted
the position taken by the court last
September in a case involving
HSBC, where the court found the
lossessufferedbytheinvestorwere
not caused by the bank’s negligent

advice and were not reasonably
foreseeable at the time the advice
was given, with the oppo-
site position taken by
theFOSinavirtually
identical case in a
provisional deci-
sion it published
afewweeksago.

In that latter
case, principal
ombudsman, Tony
Boorman, said he saw
“no reason to limit the fair
compensation I require [the bank]
to pay [the complainants] on the
basisofargumentsaroundforesee-
ability, remoteness or potential
breaks in the chain of causation”.

Preddy went on to highlight the
FSA’s approach is also markedly
different from that of the court. In
OctoberlastyeartheFSAimposeda
£6.3m ($9.7m) fine on Coutts for
failing to take reasonable care to
ensure the suitability of its advice
in relation to AIG life bonds, with
Coutts agreeing at the same time to
carry out a past business review
and compensate all customers who

Professional privilege in question

Anyone can provide legal advice
in respect of contracts or claims in
the UK; with no requirement of
professional legal membership.
The growth in construction adju-
dication has widened the claims
advice market, with claims con-
sultancies willing to be a primary
provider of adjudication advice
and representation. However,
this raises issues consultancies
and their professional indemnity
insurers should be aware of.

A recent case in the Technology
& Construction Court, Walter Lilly
& Co Ltd v Mackay, considered
whether documents generated by
or for a claims consultant, even
one that retains legally qualified
personnel, attract legal profes-
sional privilege.

A defendant appointed a firm of
claims consultants to advise in
relationtoworksbeingcarriedout
by the claimant contractor that
were significantly delayed and
subject to claims for loss.

ments containing advice may be
disclosable. Consultants who do
not advise a client of the risk of
disclosure and the possibility of
appointing solicitors or barristers
so as to avoid that risk could find
themselves faced with claims.

Claims consultants should be
clear about the services they are
providing and bear in mind the
risks that can arise where they
perform quasi-legal functions.
They may wish to consider the use
of alternative business structures
now permitted under the Legal
Services Act 2007 to avoid some of
these issues.

It should also be noted the Pru-
dential case is under appeal to the
Supreme Court, due to be heard
in November, so it is still possible
privilegemaybeextendedbeyond
the legal profession.n

Tom White, legal director, and
Edward Freeman, senior associate,
Clyde & Co

Joseph Ruby, partner
Lewis Baach PLLC, Washington DC

had suffered loss as a result of any
failings on its part.

The FSA’s approach in
cases such as this

illustrates the “regu-
latory activism”
DAC Beachcroft
partner, Mathew
Rutter, had
warned delegates

was something
they and their finan-

cial institution clients
were going to have to get

used to.
Rutter described how light-

touch regulation had now been
replaced by intensive, intrusive
regulation. He explained the FSA
intended to intervene earlier in,
for example, the product develop-
ment process to prevent future
mis-selling scandals before the
damage was done.

He went on to say this presented
a challenge to financial institution
underwriters in terms of providing
products that were of assistance
to firms in this evolving regula-
tory landscape.n

Thedefendantgaveevidencehis
principal contacts at the consul-
tancy were understood to be prac-
tising barristers or solicitors and
the advice received was legal
in nature from “people who held
themselves out to be lawyers”. He
thereforeclaimedcorrespondence
with the claims consultants was
subject to legal advice privilege
andcouldnotbeproducedincourt.

Justice Akenhead disagreed,
referring to previous cases empha-
sising privilege should be strictly
confined to legal advisers such as
solicitorsandcounsel,whoarepro-
fessionally qualified, and describ-
ing a previous judgment to the
contraryasan“exceptionalcase”.

The nature and terms of the con-
sultants’ engagement was exam-
ined by the judge. He emphasised
thefirmwaswellknownasonethat
provides claims consultancy serv-
ices and he concluded the consul-
tancywasretainednotasbarristers
to provide legal advice as such but

asanorganisationtoprovideclaims
andproject-handlingadvice.

The judge referred to Prudential
v Special Commissioner of Income
Tax, in which privilege was
claimed in respect of advice con-
tained in communications with an
accountant on tax issues.

The court held legal advice priv-
ilege did not apply to any profes-
sion other than a qualified lawyer,
acting within the legal profession.
The judge in Walter Lilly therefore
held legal professional privilege
did not attach to the consultants’
advice and the defendant was
required to disclose it.

It should be noted, however,
even if a claim for legal profes-
sional privilege would be un-
successful it remains unclear
whether advice relating to adjudi-
cation proceedings could still be
protected by litigation privilege.

Claims consultancies must be
aware where they provide legal
advice there is a risk the docu-

Claims consultants should be clear about the
services they are providing and bear in mind 
the risks that can arise where they perform 
quasi-legal functions. They may wish to consider
the use of alternative business structures now
permitted under the Legal Services Act 2007 to
avoid some of these issues

£6.3m
Fine imposed

on Coutts by the
FSA relating to
it selling AIG
life bonds

costin
Text Box
This article is reproduced with the kind 
permission of Informa




